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(f) Notice of argument; postponement.
The Hearing Clerk shall advise all par-
ties of the time and place at which oral
argument will be heard. A request for
postponement of the argument must be
made by motion filed a reasonable
amount of time in advance of the date
fixed for argument.

(g) Order of argument. The appellant
is entitled to open and conclude the ar-
gument.

(h) Submission on briefs. By agreement
of the parties, an appeal may be sub-
mitted for decision on the briefs, but
the Judicial Officer may direct that
the appeal be argued orally.

(i) Decision of the judicial officer on ap-
peal. As soon as practicable after the
receipt of the record from the Hearing
Clerk, or, in case oral argument was
had, as soon as practicable thereafter,
the Judicial Officer, upon the basis of
and after due consideration of the
record and any matter of which official
notice is taken, shall rule on the ap-
peal. If the Judicial Officer decides
that no change or modification of the
Judge’s decision is warranted, the Ju-
dicial Officer may adopt the Judge’s
decision as the final order in the pro-
ceeding, preserving any right of the
party bringing the appeal to seek judi-
cial review of such decision in the
proper forum. A final order issued by
the Judicial Officer shall be filed with
the Hearing Clerk. Such order may be
regarded by the respondent as final for
purposes of judicial review without fil-
ing a petition for rehearing, reargu-
ment, or reconsideration of the deci-
sion of the Judicial Officer.

[42 FR 743, Jan. 4, 1977, as amended at 60 FR
8456, Feb. 14, 1995]

§ 1.146 Petitions for reopening hear-
ing; for rehearing or reargument of
proceeding; or for reconsideration
of the decision of the Judicial Offi-
cer.

(a) Petition requisite—(1) Filing; serv-
ice; ruling. A petition for reopening the
hearing to take further evidence, or for
rehearing or reargument of the pro-
ceeding, or for reconsideration of the
decision of the Judicial Officer, must
be made by petition filed with the
Hearing Clerk. Every such petition
must state specifically the grounds re-
lied upon. Any such petition filed prior

to the filing of an appeal of the Judge’s
decision pursuant to § 1.145 shall be
ruled upon by the Judge, and any such
petition filed thereafter shall be ruled
upon by the Judicial Officer.

(2) Petition to reopen hearing. A peti-
tion to reopen a hearing to take fur-
ther evidence may be filed at any time
prior to the issuance of the decision of
the Judicial Officer. Every such peti-
tion shall state briefly the nature and
purpose of the evidence to be adduced,
shall show that such evidence is not
merely cumulative, and shall set forth
a good reason why such evidence was
not adduced at the hearing.

(3) Petition to rehear or reargue pro-
ceeding, or to reconsider the decision of
the Judicial Officer. A petition to re-
hear or reargue the proceeding or to re-
consider the decision of the Judicial
Officer shall be filed within 10 days
after the date of service of such deci-
sion upon the party filing the petition.
Every petition must state specifically
the matters claimed to have been erro-
neously decided and alleged errors
must be briefly stated.

(b) Procedure for disposition of peti-
tions. Within 20 days following the serv-
ice of any petition provided for in this
section, any party to the proceeding
may file with the Hearing Clerk a reply
thereto. As soon as practicable there-
after, the Judge or the Judicial Officer,
as the case may be, shall announce the
determination whether to grant or
deny the petition. The decision of the
Judicial Officer shall automatically be
stayed pending the determination to
grant or deny a timely petition. Such
decision shall not be final for purposes
of judicial review until the petition is
denied or the decision is affirmed or
modified pursuant to the petition and
the time for judicial review shall begin
to run upon the filing of such final ac-
tion on the petition. In the event that
any such petition is granted, the appli-
cable rules of practice, as set out else-
where herein, shall be followed. A per-
son filing a petition under this section
shall be regarded as the moving party,
although such person shall be referred
to as the complainant or respondent,
depending upon the designation in the
original proceeding.
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